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LOCAL GOVERNMENT AREA: THE HILLS SHIRE COUNCIL 

PROPOSED DEVELOPMENT: 

SECTION 96 (2) TO APPROVED SENIORS LIVING 

DEVELOPMENT INCLUDING THE RECONFIGURATION OF 

BUILDINGS. 

STREET ADDRESS: 

LOT 101 DP 1129876 AND LOT 2 DP 1160957 – NO. 6 

FAIRWAY DRIVE, KELLYVILLE AND CASTLE HILL 

COUNTRY CLUB, FAIRWAY DRIVE, BAULKHAM HILLS 

APPLICANT/OWNER: CRANBROOK CARE RACF PTY LIMITED 
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REPORT BY: 
SENIOR TOWN PLANNER  
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RECOMMENDATION: ARPROVAL SUBJECT TO CONDITIONS 

 

 

BACKGROUND MANDATORY REQUIREMENTS 

Owner: Cranbrook Care 

RACF Pty Limited 

1. Section 79C (EP&A Act) - 

Satisfactory 

Zoning: R2 Low Density 

Residential and 

SP2 Stormwater 

Management 

System 

2. Section 96 (EP&A Act) – Satisfactory 

Area: 20,710m2 3. SEPP Housing for Seniors or People 

with a Disability 2004 – Variations 

approved within the original 

Development Application and 

additional variation proposed with 

the current Section 96(2) 

modification. 

Existing Development: Single dwelling 

and part of Castle 

Hill Golf Course 

4. SEPP State and Regional 

Development 2011 - Satisfactory 

  5. The Hills LEP 2012 - Satisfactory 

  6. The Hills DCP 2012 – Variations 

approved within the original 

Development Application. No further 

variations proposed. 

  7. Section 94 Contribution - 

$1,104,696.42 
 

 

 

 

 



SUBMISSIONS REASONS FOR REFERRAL TO JRPP 

1.  Exhibition: N/A 1. Capital Investment Value exceeds 

$20 million 

2.  Notice Adj Owners: Yes, 14 days 2. Section 96(2) Modification 

Applications require determination 

by the Joint Regional Planning Panel 

3.  Number Advised: 13   

4.  Submissions 

Received: 

Nil   

 

 

HISTORY 

19/04/2011 

 

 

 

 

28/08/2013 

 

 

 

 

 

 

02/12/2013 

 

 

 

19/12/2013 

 

16/01/2014 

 

 

 

21/01/2014 

 

05/02/2014 

 

 

 

 

 

 

 

26/02/2014 

Development Application No. 1258/2011/ZA approved a two lot 

subdivision excising the trunk drainage land. The purpose of 

the DA was to relocate the trunk drainage corridor to the 

western boundary to facilitate future residential development 

 

The Joint Regional Planning Panel granted Development 

Consent No. 215/2013/JP for the construction of a Seniors 

Living Development consisting of a 160 bed residential care 

facility, 39 self care housing units, parking for 136 vehicles, and 

the re-construction of a dam in conjunction with Castle Hill 

Country Club. 

 

Section 96(1A) Modification Application No. 215/2013/JPA 

lodged to modify Condition No. 39 in relation to Section 94 

Contributions. 

 

Subject Section 96(2) Modification Application lodged. 

 

Letter sent to the applicant requesting additional information 

including a list of modifications, flood study requirements and 

door openings onto the public footpath verge. 

 

Additional information received. 

 

Letter sent to the applicant requesting additional information 

regarding flooding levels, door openings, and a revised SEPP 1 

objection to address Clause 40(4)(c) of SEPP Housing for 

Seniors or People with a Disability which reads “a building in 

the rear 25% area of the site must not exceed 1 storey in 

height” due to the reconfiguration of the buildings and differing 

setbacks to the rear 25% area of the site. 

 

Additional information received. 

 

 

 

SITE AND SURROUNDS 

 

The subject site is known as 6 Fairway Drive, Kellyville being Lot 101 DP 1129876 and is 

located on the southern side of Fairway Drive. A single dwelling house is located on the 

site, which has a site area of 20,719m2.  A dam straddles the south-western property 

boundary with Castle Hill Country Club.  Stormwater drainage works have been approved 

within the Lot 2 DP 1160957 being Castle Hill Country Club with the site forming part of 

the proposal.  The property has a gentle slope down in a north-western direction.  

 

The topography of the site is influenced by the creek system that traverses the centre and 

southern section of the property.  The drainage system is part of the eastern branches of 



the Strangers Creek which commences in the upstream catchment of the golf course and 

travels north-west across Fairway Drive towards Memorial Avenue.  The property is 

traversed by two drainage lines that run from the golf course to the north-west of the 

subject site, with one line being through the centre of the site, and the other following the 

side boundary adjoining the golf course.  

 

The subject site is located within the Balmoral Road Release Area which is currently 

undergoing transformation from rural-residential style lot into residential subdivision 

including single dwelling, multi-dwellings and residential flat buildings.   

 

The subject site is largely surrounded by undeveloped land, with land to the south and 

south-east of the site being occupied by the Castle Hill Country Club.  To the north of the 

site, across Fairway Drive is land that has been recently approved for a residential 

subdivision for detached dwellings.  Adjoining the site to the east is single dwelling 

houses.  To the west of the site at No. 8 Fairway Drive a Seniors Living Development 

consisting of 119 units has been approved.  At No. 10-14 Fairway Drive another Seniors 

Living Development has been approved containing 148 dwellings. 

 

PROPOSAL 

 

The existing approved development is for the construction of a Seniors Living 

Development consisting of a 160 bed residential care facility, 39 self care housing units, 

parking for 136 vehicles, and the re-construction of a dam in conjunction with Castle Hill 

Country Club. 

 

The proposed Section 96(2) Modification Application seeks to make the following 

amendments to the approved development: 

 

EXTENT OF PROPOSED MODIFICATIONS 

SITE PLAN  Main entry widened. 

 Sub-station and booster locations to east end of northern 

boundary along Fairway Drive amended. 

 Arrangement of entry driveway and Village Green amended. 

 Landscaping area increased from 10,818m2 to 11,008m2. 

 Deep soil area increased from 4,720m2 to 5,925m2. 

RESIDENTIAL 

CARE FACILITY 

 Amended floor plan to include: 

- Offset floor plan to intersect perpendicular to Fairway 

Drive. 

- Stepped rear façade along northwest boundary. 

- Adjusted south façade alignment to increase formal 

articulation. 

- Amended layout and configuration of internal rooms. 

- Amended layout of central reception, lobby, dining, lounge 

and support areas. 

 Amended façade design. 

 Amended roof form. 

 Amended basement layout to correspond with cranked floor 

plan above. 

 Amended Gross Floor Area of each floor, with the total Gross 

Floor Area unchanged. 

 Reconfiguration of landscaping to suit offset block. 

 RCF building behind Wellness Centre has been mirrored to 



receive entry from south west, along with minor amendments 

to lift lobby layout. 

 The height of the RCF remains unchanged. 

WELLNESS 

CENTRE 

 Floor Plan rotated 90 degrees to face the Village Green. 

 Minor reconfiguration of the internal layout. 

 Amended layout of the basement plant below Wellness Centre. 

SELF CARE 

HOUSING 

UNITS BLOCK 1 

 Roof form amended. 

 Layout of central study and balcony area amended. 

 The height of the SCH Block 1 remains unchanged. 

SELF CARE 

HOUSING 

UNITS BLOCK 2 

 Internal unit layouts amended. 

 Roof form amended. 

 Layout of central lift and stair lobbies amended to reduce 

length of entry walkway. 

 Façade treatment to stair and lift lobby amended to a timber 

screen. 

 Amended lift and stair arrangement in basement. 

 The height of the SCH Block 2 remains unchanged. 

SELF CARE 

HOUSING 

UNITS BLOCK 3 

 Internal unit layouts amended. 

 Roof form amended. 

 Layout of central lift and stair lobbies amended to reduce 

length of entry walkway. 

 Façade treatment to stair and lift lobby amended to a timber 

screen. 

 Amended lift and stair arrangement in basement. 

 Café layout amended. 

 The height of the SCH Block 3 remains unchanged. 

SELF CARE 

HOUSING 

UNITS BLOCK 4 

 Internal unit layouts amended. 

 Roof form amended. 

 Layout of central lift and stair lobbies amended to reduce 

length of entry walkway. 

 Façade treatment to stair and lift lobby amended to a timber 

screen. 

 Amended lift and stair arrangement in basement. 

 Block moved towards south eastern boundary to increase 

distance and views between SCH Block 3 and 4. 

 The height of the SCH Block 4 remains unchanged. 

 

As a result of the above proposed amendments, the applicant has requested that 

Condition No. 1 be amended to reflect the amended plans submitted with the current 

modification application. 

No changes are proposed to the approved gross floor area, building height, number of 

beds in the residential care facility, number of self care housing units or number of 

parking spaces. Further, no changes are proposed to the approved stormwater scheme or 

the riparian corridor. 

 

The rationale for the design changes is a result of a design review of the residential aged 

care facility design when viewed from the public domain being primarily along Fairway 



Drive and the views into the site as one passes along Fairway Drive past the development, 

including the views from adjoining neighbours. The analysis identified that a better 

outcome would be to try and break the façade of the residential aged care facility and to 

define a street edge and integrate with the streetscape. The design modified setbacks 

associated with realigned residential aged care facility building to the eastern (rear) 

property boundary but is generally within the previously approved building footprint. 

 

ISSUES FOR CONSIDERATION 

 

1. SEPP No. 1 Objection to SEPP Housing for Seniors or People with a 

Disability 2004 

 

Clause 40 of the SEPP contains height restrictions which relate to development in 

residential zones where residential flat buildings are not permitted. Clause 40(4) is 

outlined below. 

 

“Height in zones where residential flat buildings are not permitted if the development is 

proposed in a residential zone where residential flat buildings are not permitted: 

 

(a) the height of all buildings in the proposed development must be 8 metres or less, 

and 

 

Note: Development consent for development for the purposes of seniors housing cannot 

be refused on the ground of the height of the housing if all of the proposed buildings are 8 

metres or less in height. 

 

(b)      a building that is adjacent to a boundary of the site (being the site, not only  

of that particular development, but also of any other associated development to 

which this Policy applies) must be not more than 2 storeys in height, and 

 

Note:  The purpose of this paragraph is to avoid an abrupt change in the scale of 

development in the streetscape. 

 

(c)       a building located in the rear 25% area of the site must not exceed 1 storey 

 In height.” 

 

The approved development included a two storey encroachment into the “rear 25% area 

of the site” as the height of the buildings adjoining the rear property boundary are 2 

storeys.  A revised SEPP 1 objection was submitted to address Clauses 40(4)(c) of the 

SEPP due to the reconfiguration of the buildings and differing setbacks to the rear 25% 

area of the site. 

 

SEPP 1 Development Standards aims to “provide flexibility in the application of planning 

controls operating by virtue of development standards in circumstances where strict 

compliance with those standards would, in any particular case, be unreasonable or 

unnecessary or tend to hinder the attainment of the objects specified in Section 5(a)(i)of 

the Act”. In this respect in order to satisfy the requirements of the SEPP the applicant is 

required to justify why a development standard is unreasonable or unnecessary in the 

circumstances of the case. 

 

Accordingly, the applicant has submitted an amended SEPP 1 Objection to Clause 40(4)(c) 

of the SEPP. 

 

Comment: 

 

In accordance with Planning Circular B1 issued 17 March 1989 by the Department of 

Planning (known as the Department of Urban Affairs and Planning when the circular was 

released) an assessment of the applicant’s amended SEPP 1 Objection has been carried 



out. In assessing the applicant’s amended SEPP 1 Objection the following matters are 

addressed:- 

 

(a) Whether or not the planning control is a development standard 

 

Clause 40(4)(c) – 1 storey height within rear 25% of the site 

 

The building height must not exceed 1 storey in the rear 25% area of the site as contained 

in Clause 40(4)(c) within the SEPP is considered a numerical development standard. 

 

(b) The underlying objective of the development standard 

 

Clause 40(4)(c) – 1 storey height within rear 25% of the site 

 

The underlying objective of the development standard is considered to relate to the scale 

of development on adjoining properties and impacts on amenity and privacy. 

 

The proposal does not conflict with the zone objectives and is consistent with the 

underlying objectives of the development standard.  See further comments below. 

 

(c) Consistency of the development with the aims of the policy and the 

objectives of the Environmental Planning & Assessment Act, 1979 (EPA 

Act) 

 

The modified proposal for a residential aged care facility is considered to be a compatible 

form of development with the residential development of the area. The development as 

proposed would assist in attaining the objectives specified in Section 5 (a)(i) and (ii) of 

the EPA Act, in particular the proper management and co-ordination of the orderly and 

economic use and development of land. 

 

(d) Whether compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case 

 

Chief Justice Preston set out five alternative ways of establishing that compliance is 

unreasonable or unnecessary in the preparation of a SEPP 1 objection in Wehbe v 

Pittwater Council (2007) NSW LEC 827, albeit only one of these 5 ways needs to apply in 

order for the objection to be well founded. 

 

1.  Establish that compliance with the development standard is unreasonable or 

unnecessary because the objectives of the development standard are achievable 

notwithstanding non-compliance with the standard. 

 

2. Establish that the underlying objective or purpose is not relevant to the 

development with the consequence that compliance is unnecessary. 

 

3. Establish that the underlying objective or purpose would be defeated or thwarted if 

compliance was required with the consequence that compliance is unreasonable. 

 

4. Establish that the development standard has been virtually abandoned or 

destroyed by Council’s own actions in granting consents departing from the 

standard and hence compliance with the standard is unnecessary and 

unreasonable. 

 

5. Establish that “zoning of particular land” was “unreasonable or inappropriate” so 

that “a development standard appropriate for that zoning was also unreasonable or 

unnecessary as it applied to the land” and that “compliance with the standard in 

that case would also be unreasonable or unnecessary.” 

 

 



Clause 40(4)(c) – 1 storey height within rear 25% of the site 

 

The applicant has provided the following justification as to why the underlying objective is 

not relevant to the development: 

 

 The proposed height of 2 storeys does not result in adverse impacts on the 

adjoining rear property, being the Castle Hill Country Club golf course. There are 

no dwellings on the Country Club golf course adjoining this shared property 

boundary therefore no overshadowing or privacy issues concerned with a 2 storey 

building on this rear boundary; 
 The proposed development includes significant landscaping on the rear property 

boundary, which adjoins existing trees on the Country Club golf course. This 

combination of landscaping will minimise any adverse impacts associated with the 

proposed development and ensures a transition from the Seniors Living 

development to the golf course is achieved; 
 The circumstances of the proposed development are not consistent with the 

circumstances for which this development standard was created. The building 

height standard in clause 40(4)(c) implies that the proposed Seniors Living 

development would immediately adjoin the rear of the site. However, in this 

circumstance, the Seniors Living development does not adjoin residential 

development to the rear of the property; 
 There are no considerable benefits for the adjoining property if the proposal was to 

strictly comply with the building height standard specified in clause 40(4)(c). There 

are no adverse impacts that would be avoided by restricting the building height to 

one storey in this instance. A development that strictly complies with the standard 

is therefore unnecessary and unreasonable in this circumstance. 
 

The proposed encroachment of the 2 storey structure into the rear 25% of the site is 

minor and does not result in any adverse amenity impacts such as overshadowing or 

overlooking as the rear of the site is the golf course.  There are no impacts of the non-

compliance with the development standards in terms of privacy, amenity, solar access or 

visual impact. 

 

The justification provided by the applicant demonstrates that the variation to the 1 storey 

height limit within the rear 25% of the site does not contravene the objectives of the 

standard and is considered satisfactory. 

 

(e) Whether the SEPP 1 objection is well founded 

 

Compliance with the above development standards is considered unnecessary in the 

circumstances where the variation is minor and the circumstances of the site render the 

standard irrelevant.  Strict application of the development standards would hinder the 

attainment of the objectives of the EP & A Act pertaining to the orderly and economic use 

and development of the land. 

 

Therefore, the SEPP 1 objection is considered to be well founded and is considered 

satisfactory.  

 

2. Compliance with SEPP Housing for Seniors or People with a Disability 2004 

and The Hills Local Environmental Plan 2012 

 

The site is currently zoned R2 Low Density Residential and SP2 Stormwater Management 

System under The Hills Local Environmental Plan 2012. Seniors Housing is a permissible 

development under The Hills LEP 2012 and the State Environmental Planning Policy 

Housing for Seniors or People with a Disability 2004. 

 



It is considered that the modified proposal complies with the requirements of the SEPP in 

respect to the definition of a residential care facility and self-contained dwellings. 

 

a. Clause 24 and 25 - Site Compatibility Certificate  

 

The applicant has provided a Site Compatibility Certificate submitted with the original 

application from the Department of Planning dated 26 October 2012. Accordingly Clauses 

24 and 25 have been addressed.  

 

b. Clause 26 - Location and Access to Facilities 

 

The table below provides an assessment of the location and access requirements to 

facilities for the proposed development. As indicated, the proposal complies. 

 
DEVELOPMENT 

STANDARD 
SEPP 

REQUIREMENT 
APPROVED 

DEVELOPMENT 
PROPOSED 

MODIFICATIONS 

COMPLIANCE 

Facilities (a) Shops, banks 

and other retail 

and commercial 

services 

(b)Community 

services and 

recreational 

facilities 

(c) General 

medical 

practitioner 

The applicant 

has indicated 

that the facility 

will provide a 

mini-bus 

service to 

transport 

residents to 

shops, 

recreation 

facilities, 

medical 

practitioners, 

etc. 

No changes 

proposed 

Yes 

Location and 

access 

Access is 

considered to 

comply if: 

 

(a) the facilities 

and services listed 

above are located 

at a distance of 

not more than 

400m from the 

site and the 

overall gradient is 

no more than 

1:14, with 

alternate 

acceptable 

gradients for short 

distances, or 

 

(b) there is a 

public transport 

service available 

to the residents 

who will occupy 

the development: 

 

(i) that is located 

at a distance of 

As discussed 

above, the 

applicant has 

indicated that 

the facility will 

provide a mini-

bus service to 

transport 

residents to 

shops, 

recreation 

facilities, 

medical 

practitioners, 

etc. 

 

The mini-bus 

service will 

provide door-

to-door service 

therefore 

satisfying the 

location and 

access 

requirements of 

the SEPP. 

 

 

No changes 

proposed 

Yes 



not more than 400 

metres from the 

site of the 

development, and 

 

(ii) that will take 

those residents to 

a place that is 

located at a 

distance of not 

more than 400 

metres from the 

relevant facilities 

or services, and 

 

(iii) that is 

available both to 

and from the 

development 

during daylight 

hours at least 

once between 8am 

and 12pm and at 

least once 

between 12pm 

and 6pm from 

Monday – Friday 

(both days 

inclusive). 

 

Grades of pathway 

to public transport 

to comply – 1:8 or 

less. 

 

c. Clause 28 - Water and Sewer Services 

 

The SEPP states that a consent authority must not consent to a development application 

unless the consent authority is satisfied that the development will be connected to a 

reticulated water system and have adequate facilities for the removal or disposal of 

sewage. In this respect, regard must be given to the suitability of the site and availability 

of services. 

 

With the submission of the original application, a feasibility letter from Sydney Water 

dated 28 August 2012 was received by Council regarding the works required to be 

undertaken for this development in order for the development to receive a Section 73 

Certificate from Sydney Water. This letter states that the following works are to be 

undertaken in regard to sewerage facilities and water provision: 

 

(i) construction of a drinking water main extension; 

 

(ii) construction of a recycled water main extension; 

 

(iii)  construction of a sewer main extension. 

 

Appropriate conditions of consent was imposed on the original development consent 

requiring the submission of a “Notice of Requirements” from Sydney Water prior to the 

issue of a Construction Certificate, and the submission of a Section 73 Certificate prior to 



issue of the Occupation Certificate (See Conditions Nos. 38 and 82 of DA No. 

215/2013/JP). 

 

d. Clause 32 – Design of residential development 

 

Clause 32 states that a consent authority must not consent to a development application 

made pursuant to this Chapter unless the consent authority is satisfied that the proposed 

development demonstrates that adequate regard has been given to the principles set out 

in Division 2 (Clauses 33 - 39), discussed below. 

 

e. Clause 33 - Neighbourhood Amenity and Streetscape 

 

The amended development has been designed to ensure that the proposed development 

does not dominate the streetscape or appear obtrusive or overbearing within the 

surrounding development.  The development’s bulk and scale from Fairway Drive does not 

appear overbearing in the low to medium density residential area.  The proposed 

development’s heights are sympathetic to the site’s orientation and topography. 

 

Views from the adjoining residences in Country Club Circuit have been considered in the 

design of the aged care facility.  It is considered that the development accommodates 

sufficient setbacks and landscape screening from these residents.    

 

f. Clause 34 - Visual and Acoustic Privacy 

 

The setbacks included in the proposed development provide a level of visual and acoustic 

privacy for adjoining residents, in particular residents to the east on Country Club Circuit.  

A minimum eastern side setback of 4.5 metres has been proposed, with the majority of 

the development enjoying a greater setback than the minimum proposed.  The closest 

dwelling on Country Club Circuit is located approximately 14 metres from the eastern 

elevation of the aged care facility.  The second storey east facing elevation is to have 

blinds to reduce mutual overlooking between the subject site and dwellings to the east. 

 

Additionally, the development is to be heavily landscaped with provides additional 

screening and mutual privacy between the occupants of the facility and neighbouring 

properties. 

 

g. Clause 35 - Solar Access and Design for Climate 

 

The design for the aged care facility featuring a centre core with four wings orientated on 

an east-west axis ensures that each wing will receive good levels of light and ventilation. 

The open spaces between the wings will also receive good balance of light and shade. 

 

The minor reconfiguration of the buildings demonstrate that the proposed buildings will 

not impact detrimentally impact the solar access enjoyed within the living rooms or 

private open space areas associated with the units within the proposed development. The 

minimum solar access requirement stipulated by the SEPP Housing for Seniors or People 

with a Disability 2004 is achieved in the proposed development. 

 

h. Clause 36 - Stormwater 

 

The site is traversed by 2 natural water courses, one along the western boundary (western 

tributary) and the second one along the middle of the property (eastern tributary). The 

approved development merges the two watercourses with the development, which 

involves diverting the eastern tributary along the south-eastern boundary to merge with 

the western catchment. The merged flow is then directed towards the existing dam 

through a reconstructed water way and riparian corridor, to be completed to the 

requirements of NSW Office of Water. Construction of the waterway has been approved 

within both properties Lot 101 DP 1129876 (6 Fairway Drive) and Lot 2 DP 1160957 

(Castle Hill Country Club). 



 

No changes are proposed to the approved stormwater scheme or the riparian corridor. The 

modifications are limited to the building envelope of the approved residential aged care 

facility. 

 

i. Clause 37 - Crime Prevention 

 

The approved development included measures to ensure the safety and sense of security 

for the residents such as passive surveillance provided by windows overlooking common 

areas, a security fence on the property boundaries and the use of outdoor lighting within 

the development. The amended proposal is considered satisfactory with regards to Crime 

Prevention Through Environmental Design. 

 

j. Clause 38 - Accessibility 

 

An Accessibility Report by Accessible Building Solutions was prepared for the Seniors 

Living development. No modifications are proposed to the approved access for people with 

disabilities throughout the development. 

 

k. Clause 39 - Waste Management 

 

The original Development Application was accompanied by a detailed waste management 

plan which was been deemed satisfactory. No modifications are proposed to the approved 

waste management. 

 

l. Clause 40 - Development standards—minimum sizes and building height 

 

A consent authority must not consent to a Development Application made pursuant to this 

Chapter unless the proposed development complies with the standards specified in this 

clause. 

 

DEVELOPMENT 

STANDARD 

SEPP 

REQUIREMENT 
APPROVED 

DEVELOPMENT 

PROPOSED 

MODIFICATIONS 

COMPLIANCE 

Site size The size of the 

site must be at 

least 1,000m² 

20,719m² No changes 

proposed 

Yes 

Site frontage The site 

frontage must 

be at least 20 

metres wide at 

the building 

line. 

 

Site width 

(frontage to 

Fairway Drive) 

is 187m² 

No changes 

proposed 

Yes 

Height in zones 

where 

residential flat 

builds are not 

permitted. 

(a) 8 metre 

maximum 

 

 

 

 

(b) 2 storeys 

where adjacent 

to a boundary 

 

(c) building 

within the rear 

25% not be 

greater than 1 

storey 

(a) The 

development 

does not 

exceed 8 

metres.   

 

(b) 2 storeys 

adjacent to 

boundary. 

 

(c) 

Development is 

2 storeys within 

the rear 25% 

No changes 

proposed 

 

 

 

 

No changes 

proposed 

 

 

A variation has 

been approved 

with the 

approved 

development. 

Yes 

 

 

 

 

 

Yes 

 

 

 

No. The 

application has 

been 

accompanied by 

an amended 



Minor 

modification due 

to the 

reconfiguration 

of buildings. 

 

SEPP No. 1 

Objection that 

has been 

prepared in 

response to the 

variation (refer 

Section 1).  

 

m. Clause 48 – Standards that cannot be used to refuse development consent 

for residential care facilities 

 

A consent authority must not refuse consent to a Development Application made pursuant 

to this chapter for the carrying out of development for the purpose of a residential care 

facility on any of the following grounds: building height, density and scale, landscaping 

and parking.  

 

DEVELOPMENT 

STANDARD 

SEPP 

REQUIREMENT 
APPROVED 

DEVELOPMENT 
PROPOSED 

MODIFICATIONS 

COMPLIANCE 

Density and 

Scale 

Maximum FSR 

1:1 

1:1 

 

No changes 

proposed  

Yes 

Landscaped 

area 

Minimum 25m² 4000m² 

required (25 

x160), 4868m² 

proposed. 

 

No changes 

proposed 

Yes 

Parking 

1 per 10 beds 

1 space per 2 

employees on 

duty 

1 parking space 

suitable for 

ambulance 

 

160/10=16 

spaces 

40/2 = 20 

spaces 

Total = 36 

spaces 

 

Ambulance 

parking is 

available at the 

front entrance. 

 

 

Proposed 42 

spaces 

 

 

Ambulance 

parking can be 

accommodated 

at the front of 

the building as 

well as within 

the basement 

parking area. 

 

No changes 

proposed 

 

 

No changes 

proposed 

Yes 

 

 

 

 

Yes 

 

n. Clause 50 – Standards that cannot be used to refuse development consent 

for self-contained dwellings 

 

A consent authority must not refuse consent to a Development Application made pursuant 

to this chapter for the carrying out of development for the purpose of a self-contained 

dwelling on any of the following grounds: building height, density and scale, landscaping, 

solar access and parking.  

 

DEVELOPMENT 
STANDARD 

SEPP 
REQUIREMENT 

APPROVED 
DEVELOPMENT 

PROPOSED 
MODIFICATIONS 

COMPLIANCE 

Building Height 8 metres or 

less. 

8 metres to the 

ceiling of the 

topmost floor. 

 

No changes 

proposed 

Yes 

Density and 

Scale 

Maximum FSR 

0.5:1 

0.5:1  No changes 

proposed 

Yes 

Landscaped Minimum 30% 3420m² 3420m² Yes 



area of the site. required,  

5950m² (overall 

10818m²) 

proposed. 

required, 

6140m2 (overall 

11008m²) 

proposed. 

Deep Soil 

Landscaping 

Minimum 15% 

deep soil 

landscaping to 

support growth 

of trees and 

shrubs. 

1701m² 

required, 

4720m² 

proposed. 

 

1701m² 

required, 

5925m² 

proposed. 

 

Yes 

Solar Access Living rooms 

and private 

open spaces for 

70% of dwelling 

receive a 

minimum of 3 

hours sunlight 

between 9am 

and 3pm at the 

winter solstice. 

28 of the 39 

units or 72% 

meet the solar 

access 

requirement. 

No changes 

proposed 

Yes 

Parking Parking is to be 

provided at a 

rate of 0.5 

spaces per 

bedroom. 

31 x 2 bedroom 

units 

8 x 3 bedroom 

units 

Total bedroom 

= 86 x 0.5 = 43 

spaces 

required, 94 

provided. 

No changes 

proposed 

Yes 

 

3. Compliance with Section 96 of the EP & A Act 1979 

 

Section 96(2) of the Environmental Planning and Assessment Act, 1979 requires the 

following: 

 

“(2) Other modifications 

 

A consent authority may, on application being made by the applicant or any other person 

entitled to act on a consent granted by the consent authority and subject to and in 

accordance with the regulations, modify the consent if:  

 

(a)   it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which consent was 

originally granted and before that consent as originally granted was modified (if at 

all), and 

 

(b)   it has consulted with the relevant Minister, public authority or approval body 

(within the meaning of Division 5) in respect of a condition imposed as a 

requirement of a concurrence to the consent or in accordance with the general 

terms of an approval proposed to be granted by the approval body and that 

Minister, authority or body has not, within 21 days after being consulted, objected 

to the modification of that consent, and 

 

(c)   it has notified the application in accordance with:  

 

(i)  the regulations, if the regulations so require, or 

(ii)   a development control plan, if the consent authority is a council that 

has made a development control plan that requires the notification or 



advertising of applications for modification of a development 

consent, and 

 

(d)   it has considered any submissions made concerning the proposed modification 

within the period prescribed by the regulations or provided by the development 

control plan, as the case may be.” 

 

With respect to the above requirements the following is outlined:- 

 

 The proposed development is an amendment to an approved seniors living 

development to reconfigure the approved buildings, rooms and common areas. No 

changes are proposed to the approved gross floor area, building height, number of 

beds in the residential care facility, number of self care housing units or number of 

parking spaces. Further, no changes are proposed to the approved stormwater 

scheme or the riparian corridor. As a result the proposed modifications are still 

considered to be substantially the same development as already approved. 

 The modification application was not required to be referred to the NSW Office of 

Water as no changes are proposed to the previously agreed riparian areas.  

 The modified application has been notified in accordance with the Regulations and 

The Hills DCP Part A – Introduction.  

 No submissions were received to the proposed amended development. 

As a result of the above assessment, the proposed modification application is appropriate 

as a Section 96(2) Modification Application and is considered satisfactory. 

 

4. Compliance with The Hills DCP 2012 

 

The proposal has been assessed against the relevant requirements under The Hills DCP 

2012, in particular Part D Section 7 – Balmoral Road Release Area, and Part B Section 5 – 

Residential Flat Buildings. The original application granted approval to the variation of the 

pre-planned road layout under the DCP. The amended proposal does not further modify 

the approved development with regards to DCP requirements. 

 

In view of the above, it is considered that the proposed modifications to the development 

are satisfactory and will not adversely impact on the environmental amenity of the 

locality. 

 

SUBDIVISION ENGINEERING COMMENTS 

Council’s Senior Subdivision Engineer has reviewed the proposed modifications and no 

objection is raised, subject to the addition of a condition of consent requiring all doors 

proposed at the boundary opening to the public footpath verge must be maximum 600mm 

wide so as not to encroach the concrete footpath to ensure the public safety. 

 

TREE MANAGEMENT COMMENTS 

Council’s Tree Management Team have reviewed the proposed modifications and no 

objection is raised, subject to conditions of consent which were imposed on the original 

development consent. 

 

SYDNEY WATER COMMENTS 

Sydney Water has reviewed the proposed modifications and no objection is raised to the 

amended plans. The original development consent has been referred to the Sydney Water 

Stormwater Section regarding the approved stormwater concept with the original consent. 

 

 



CONCLUSION 

 

The proposal has been assessed having regard to the provisions of Section 79C of the 

Environmental Planning and Assessment Act, 1979, SEPP Housing for Seniors or People 

with a Disability 2004, The Hills Local Environment Plan 2012 and The Hills Development 

Control Plan 2012 and is considered satisfactory. 

 

The proposed modification is considered to be substantially the same development as 

originally approved by the JRPP and is considered satisfactory with respect to Section 

96(2) of the Environmental Planning and Assessment Act 1979. 

 

The proposed modifications do not result in any adverse impacts such as overshadowing, 

solar access or privacy. 

 

The modification application was notified to adjoining properties and no submissions were 

received. 

 

Accordingly approval subject to conditions as modified is recommended. 

 

RECOMMENDATION 

The Development Application be approved subject to the following conditions. 

 

1. Condition No. 1 be deleted and replaced as follows: 

 

1. Development in Accordance with Submitted Plans 

The development being carried out in accordance with the following approved plans and 

details, stamped and returned with this consent except where amended by other 

conditions of consent. 

REFERENCED PLANS AND DOCUMENTS 

DRAWING 

NO. 

DESCRIPTION ISSUE DATE 

DA-0000A Cover Sheet & Location Plan C 17/12/2013 

DA-0000C Density Calculation Drawing C 17/12/2013 

DA-0001 Site Plan – Basement Level Plan C 17/12/2013 

DA-0002 Site Plan – Ground Floor Plan C 17/12/2013 

DA-0003 Site Plan – Level 1 C 17/12/2013 

DA-0004 Site Plan – Level 2 C 17/12/2013 

DA-0005 Site Plan – Roof Plan C 17/12/2013 

DA-1101 Residential Care Facility – Basement 

Floor Plan 

B 17/12/2013 

DA-1102 Residential Care Facility – Ground Floor 

Plan 

B 17/12/2013 

DA-1103 Residential Care Facility – Level 1 Floor 

Plan 

B 17/12/2013 

DA-1104 Residential Care Facility – Roof Plan B 17/12/2013 

DA-1201 SCH – Block 1 & 2 Floor Plan – 

Basement Level 

C 17/12/2013 

DA-1202 SCH – Block 1 & 2 – Ground Floor Plan C 17/12/2013 

DA-1203 SCH – Block 1 & 2 – Level 1 Floor Plan C 17/12/2013 

DA-1204 SCH – Block 1 & 2 – Level 2 Floor Plan C 17/12/2013 

DA-1205 SCH – Roof Plan C 17/12/2013 

DA-1301 SCH – Block 3,4 & RCF South Wing 

Basement Floor Plan 

B 17/12/2013 

DA-1302 SCH – Block 3.4 & RCF (part) Ground 

Floor Plan 

B 17/12/2013 

DA-1303 SCH – Block 3.4 & RCF (part) Level 1 B 17/12/2013 



Floor Plan 

DA-1304 SCH – Block 3.4 & RCF Level 2 Floor 

Plan 

B 17/12/2013 

DA-1305 SCH – Block 3,4 & RCF Roof Plan B 17/12/2013 

DA-5320 Contextual Elevations C 17/12/2013 

DA-5321 Contextual Elevations B 17/12/2013 

DA-5322 Contextual Elevations C 17/12/2013 

DA-5323 Fairway Drive Fence Elevations E 25/02/2014 

DA-6101 RACF – Site Section Sheet 1 C 17/12/2013 

DA-9104 Part Basement Section Adjacent to 

culvert under Fairway Drive 

F 19/12/2013 

SK DA01 Landscape Master Plan D 16/12/2013 

SK DA02 Landscape Master Plan – Pond and 

Drainage Channel 

 D 16/12/2013 

SK DA03 Plant Schedule/Sections  C 12/2013 

002 Figure 2 Plan of Proposed Interim 100Y 

ARI Flood Extents 

02 17/07/2013 

003 Figure 3 Plan of Proposed Ultimate 

100Y ARI Flood Extents 

02 17/07/2013 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to 

the issue of the Construction Certificate, where a Construction Certificate is required. 

 

2. The addition of the following condition: 

 

28A. Door Opening and Public Safety 

All doors proposed at the boundary opening to the public footpath verge must be 

maximum 600mm wide so as not to encroach the concrete footpath to ensure the public 

safety. 

 

ATTACHMENTS 

1. Locality Plan  

2. Aerial Photograph 

3. Approved Site Plan (215/2013/JP) 

4. Amended Site Plan  

5. Approved Landscape Plan (215/2013/JP) 

6. Amended Landscape Plan 

7. Approved Elevations (215/2013/JP) 

8. Amended Elevations 

9. Development Consent No. 215/2013/JP 
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